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INTERNATIONAL ARBITRATION AND THE 
PAN-AMERICAN CONFERENCE. 

BY HANNIS TAYLOR, AUTHOR OF " INTERNATIONAL PUBLIC LAW.'' 



The world movement which has for its object the speedy estab- 
lishment of some kind of a practical working system of interna- 
tional arbitration, has been greatly advanced by the proceedings 
of the Peace Conference begun at The Hague in 1899, and by 
those of the Pan-American Conference begun in the City of 
Mexico in 1901. It is a fortunate circumstance that the last 
outpost in the march towards the solution of the supreme problem 
of modern international law, should have been fixed in the capital 
of a country which stands as a natural mediator between the 
United States and Latin America, In order to grasp fully the 
significance of all that has been so far achieved, it is necessary to 
look backward from that outpost over the immense field traversed 
before it was reached. 

During the last fifty years, international law, as a living and 
growing organism, has passed through a more marked and rapid 
development than in any other single epoch in its entire history. 
Within that time the awakened conscience of the world has drawn 
the states composing the family of nations into a closer concert, 
'Afhieh has been active in its efforts to improve the existing system 
of international relations, through a re-examination and re-state- 
ment of the rules by which they are regulated. On its scientific 
side, this movement has been promoted by a new school of pub- 
licists, representing nearly every nationality, whose tireless in- 
vestigations into every branch of the subject have assumed the 
systematic form of corporate thought under the guiding hand of 
the Institute of International Law. On its practical side, this 
movement has been applying the fruits of that kind of research 
and reflection to the solution of the vital questions presented in 
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rapid succession to the series of international congresses and con- 
ferences begun at Paris in 1856, and ended in the City of Mexico 
in 1903. When the records of the proceedings of those notable 
assemblies are read as a connected whole, it is impossible not to 
hear the outcry for a higher and more stable international life, 
to be based upon some kind of a code more precise and definite 
than that embodied in existing rules, and for some kind of an 
international tribunal with a jurisdiction more comprehensive 
than that usually vested in voluntary courts of arbitration. 
Whether or no such an ideal is attainable is purely a tentative 
question, to be solved only by patient and persistent efforts made 
in the light of actual experience. The hope of even partial suc- 
cess rests not only upon the Utopian dream that the passions and 
self-interest of mankind will grow less acute, but upon the fact 
that, as nations become more perfectly organized, they perceive 
that stability, comfort, and economy may be promoted by a transi- 
tion from the reign of arms to the reign of law. 

The struggle for the establishment of an international reign 
of law, the struggle for the subjection of the independent and 
co-equal sovereignties that constitute the family of nations to the 
voluntary yoke of legality, began with the wreck of that strange 
creation known as the Holy Koman or Medieval Empire, which 
rested upon the magnificent notion of a vast Christian Monarchy 
whose sway was absolutely universal. The chiefs of that compre- 
hensive society were the Eoman Emperor and the Roman Pontiff, 
the one standing at its head in its temporal character as an em- 
pire, the other standing at its head in its spiritual character as a 
church. The highest aspiration of the Pope in his struggle with 
the Emperor was so to establish his supremacy over all princes, 
including the Emperor himself, as to enable him to offer to Europe 
the arbitrating power it demanded. Thus it was that the Roman 
Pontiff assumed the office of supreme judge of appeals in all 
causes arising in the ecclesiastical courts of Christendom, espe- 
cially in matrimonial causes involving the validity of a royal mar- 
riage, where the result might affect the legitimacy of the issue, 
and indirectly the peace of the nation. On the other hand, those 
who, like Dante, maintained the independence of the Empire, and 
who wished to substitute for the canonical system secular Eoman 
jurisprudence, attempted, when it was too late, to find in its 
temporal head an international judge and mediator, who, by 
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reason of his severance from local associations and interests, 
might, as " Imperator Pacificus," prevent wars between the 
states of Europe by hearing complaints and redressing injuries 
inflicted by sovereigns or peoples on each other. As the direct heir 
of those who from Julius to Justinian had moulded the juris- 
prudence of Europe, he was to be not only peace-maker, but the 
very embodiment of legality and, as such, the expounder of justice 
and the source of positive law. The very extravagance of such 
pretensions rendered their realization impossible. The wars 
which such a dominion was designed to check rather increased 
than diminished in intensity ; the theory of the Empire's political 
and legal supremacy never ripened into reality. And yet, no mat- 
ter to what extent the Medisval Empire may have failed as an 
international power, whether arbitrating on its spiritual side 
through the Pope and the canon law, or on its temporal side 
through the Emperor and the Imperial law, the fact remains 
that for centuries it was the one bond of cohesion, holding Europe 
together under the spell of a theory that assumed to provide a 
complete system of international justice, and a supreme tribunal 
adequate for the settlement of all controversies which could pos- 
sibly arise between Christian nations. 

Not until the ancient and imposing theory of a common and 
irresistible superior, as embodied in the Medieval Empire, was 
wrecked by the Eeformation, did the emancipated nationalities, 
which had crouched so long at its feet, begin to realize, first, 
that each state or nation is sovereign and independent, and as 
such co-equal with all the rest; second, that territory and juris- 
diction are co-extensive. After the establishment of that common 
basis of equality, the difficulty that remained was how to subject 
sovereign states, through their own volition, to the yoke of legality. 
No more novel or difficult problem was ever presented for solu- 
tion than that which confronted the publicists of the sixteenth 
and seventeenth centuries, when they were called upon to furnish 
rules adequate, by virtue of their intrinsic weight and dignity, 
to compel the obedience of the freshly emancipated European 
nationalities, without the coercive force of any recognized central 
authority. From that day to fhis, the jurists and statesmen of 
the world have been striving to complete the vague and imperfect 
result then reached, by the establishment of some kind of an inter- 
national tribunal to be armed with the power to define the existing 
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system of international rules, and to enforce them against the 
refractory, through some kind of pressure, moral or legal. 

So firmly was the idea fixed in the minds of men that the right 
to arbitrate between European states was vested in the Mediaeval 
Empire, that Leibnitz, as late as 1693-1700, proposed the Pope 
and the Emperor of Germany as joint public arbitrators. In 
1713, the Abbe St.-Pierre came forward with a project to secure 
perpetual peace between the European powers, which was circu- 
lated shortly after the conference that led to the Peace of Utrecht, 
at which conference the Abbe was present. The aim of that pro- 
ject, more fully developed in 1729, was to perpetuate the settle- 
ment embodied in the treaties of Utrecht through an alliance or 
league of European states, which should renounce the right of 
war, and submit their differences to the arbitration of a diet repre- 
senting twenty votes, three-fourths of which was to be final. In 
1786-89 followed the scheme of Jeremy Bentham, in which he 
undertook to formulate a plan to secure universal and perpetual 
peace through a league of European states to be governed by laws 
enacted by a federal legislature, and enforced through a federal 
judicature. In 1795, that grand conception was recast by Im- 
manuel Kant in his essay " Touching Perpetual Peace," in which 
he maintained that international law should rest upon a con- 
federation of free states, guaranteeing untrammelled intercom- 
munication through the establishment of a world citizenship, 
under the direction of a congress to be called and dissolved at the 
pleasure of the members of the confederation. In 1838, the New 
York Peace Society, in a petition to the House of Eepresentatives 
of the United States, proposed a board of international arbitra- 
tion; and in 1842 James Mill went a step farther, by insisting, in 
a treatise, that delegates from the several governments should not 
only constitute an arbitral court, but should formulate a code for 
its guidance. In order to give practical effect to that idea, David 
Dudley Field published in 1872 " Outlines of an International 
Code," defining the constitution of " A High Tribunal of Arbi- 
tration"; in 1874, Dr. Goldschmidt drafted a complete code of 
"Proposed Eules for International Tribunals of Arbitration"; 
and in 1875 the Institute of International Law, at its meeting 
at The Hague, adopted a scheme of arbitral procedure. As addi- 
tional evidence of the growth of the tendency to submit contro- 
versies to arbitration, the statement may be made that, according 
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to a recent estimate of an eminent authority, — after subtracting 
numerous cases of mediation, ordinary boundary surveys, domes- 
tic commissions, direct treaty settlements, and pure diplomatic 
negotiations, often improperly included in such estimates, — ^the 
whole number of international arbitrations during the last cen- 
tury, exclusive of cases now pending and incomplete, was one 
hundred and thirty-six. Of these, fifty-seven are credited to the 
United States; thirty-three to Great Britain; and twelve to 
France. 

Such was the process of evolution through which the increasing 
effort to establish some kind of a working system of international 
arbitration had passed, prior to the meeting in May, 1899, of the 
Peace Conference at The Hague, the results of whose proceedings 
may mark a turning-point in the international relations of the 
world, just as the making of the second constitution of the United 
States marked a turning-point in its political history. The un- 
critical enthusiasts, who looked upon the framers of that unique 
federal experiment as demigods and not as men, and who held up 
their work as a spontaneous creation produced under the effects 
of intellectual inspiration, unwittingly put upon it the gravest 
reproach to which it could possibly have been subjected. Just 
because it was no such thing, it has been able to survive all the 
trials and vicissitudes through which it has passed. All political 
history proves that Sir James Mackintosh was right when he said 
that " constitutions are not made; they grow." Every viable con- 
stitution must be the natural outcome of progressive history; it 
must be the result of the welding together of pre-existing ele- 
ments just at the moment when such elements are being im- 
pelled towards union by their own momentum. Only because 
the statesmen and publicists who met at The Hague, for the pur- 
pose of laying the foundations for a federal constitution for the 
United States of the World, were guided by that all-important 
truth, is there any hope whatever that the results of their labors 
will endure as a permanent and cohesive force. 

The original rescript of August 24th, 1898, in which the Em- 
peror of Kussia initiated the Peace Conference, was supplemented 
by a circular letter of Count Mouravieff, dated January 11th, 
1899, defining more precisely the several subjects to be submitted 
for international deliberation. Foremost among such sub- 
jects were those involving agreements among the Powers "not 
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to increase for a fixed period the present effective of the armed 
military and naval forces, and at the same time not to increase 
the budgets pertaining thereto;" "to apply to naval warfare the 
stipulations of the Geneva Convention of 1864, on the basis of the 
additional articles of 1868 ;" " to revise the Declaration concern- 
ing the laws and customs of war elaborated in 1874 by the Con- 
ference of Brussels, which has remained unratified to the present 
day;" "to accept in principle the employment of good offices, of 
mediation and facultative arbitration in cases lending themselves 
thereto, with the object of preventing armed conflicts between 
nations." After The Hague had been selected as a meeting place, 
the Netherlands government, on April 7th, 1899, issued a formal 
invitation to each of the invited Powers, requesting it "to be 
good enough to be represented at the above-mentioned conference, 
in order to discuss the questions indicated in the second Russian 
circular, as well as all other questions connected with the ideas set 
forth in the first, excluding, however, from the deliberations every- 
thing which refers to the political relations of states, or the order 
of things established by treaties." In response to that invitation, 
more than one hundred delegates from twenty-six Powers assem- 
bled in the " House in the Woods " on May 18th, 1899, of which 
Powers twenty were European, four Asiatic, and two American, 
each Power having one vote. After permanent organization had 
been completed, President de Staal stated in his opening address : 
" We shall also undertake in a special manner to generalize and 
codify the practice of arbitration, of mediation, and of good offices. 
These ideas constitute, so to speak, the very essence of our task." 

It was, certainly, a hopeful sign for the peace of the world 
when, at a very early stage in the proceedings of an assembly 
called by the chief of the great empire of the east of Europe, the 
first plenipotentiary of the great empire of the west. Sir Julian 
Pauncefote, formally proposed, in a notable memoire, the question 
of the creation of a permanent court of arbitration. The delega- 
tion of the United States submitted at the same time a similar 
proposition, expressing the desire that arbitration might become a 
normal method of adjusting international disputes. While the 
delegation of the German Empire objected, and no doubt wisely, 
to obligatory or compulsory arbitration, as a step too far in ad- 
vance of existing conditions, they subsequently expressed the 
cordial adherence of Germany to an international court of arbi- 
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tration, Professor Zom declaring that his government " fully rec- 
ognized the importance and the grandeur of the new institution." 
It is safe to sa}' that all was done that could have been wisely at- 
tempted in a meeting necessarily preliminary and tentative. The 
strength of the Conference was in its patience and moderation. 
M. Martens, one of the Eussian delegates, tells us : " It is a happy 
token to note, the longer the labors of the Conference at The 
Hague lasted, the more fully views were exchanged among the 
representatives of the different Powers, the more pronounced grew 
the mutual respect, the more friendly grew the personal rela- 
tions, the more palpable became the desire to do something for the 
future." How diiferently the Conference would surely have 
ended, had there been a premature attempt to force a result for 
which even the mo.st civilized nations are not yet prepared! 
Clearly perceiving that the question of questions to be solved was 
that involved in the constniction of Just such an arbitral tribunal 
as would embody the advance so far made in that direction by 
sovereign states unwilling to bow absolutely to any common supe- 
rior capable of subjecting them to positive law, the delegates wise- 
ly resolved to attempt only a voluntary system of arbitration, de- 
pending upon the moral sentiment of the world for coercive au- 
thority. As an American member of the Conference has well ex- 
pressed it : " The only other alternative to a voluntary system of 
arbitration must necessarily include a sanction, in the shape of an 
executive power or authority with sufficient force to compel adher- 
ence to an agreement for arbitration. . . . They were careful to 
leave the sovereignty of each state absolutely unimpaired, and 
trusted exclusively to the force of piiblic opinion and the public 
conscience for a sanction to enforce the mandates of the newly 
established court."* In organizing the Permanent Court upon a 
purely voluntary basis, the Conference simply systematized and 
supplemented the results of the world's experience on the subject. 
Apart from the establishment of the court itself, the two notable 
additions made were embodied in a deiinite code of procedure, — 
the lack of which had been recognized as a serious drawback to 
international arbitration as early as 1874 by the Institut de Droit 
International, — and in the statement in that code of the principle 
that " the tribunal is authorized to determine its own jurisdic- 
tion." 

*Holls. "The Peace Conferpnce at The Hague," p. 35(}, 
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In dealing with the delicate subject before them, the delegates 
clearly understood that the practical application of international 
arbitration had been hindered by three obstacles : first, by the ne- 
cessity of constituting a special court in each particular case; 
second, by the lack of power in such a court to define its own 
jurisdiction; third, by the lack of a settled code to regulate its 
procedure. In the effort to remove the first of these obstacles, 
the Conference undertook "to organize a Permanent Court of 
Arbitration accessible at all times, and acting, unless otherwise 
stipulated by the parties, in accordance with the rules of pro- 
cedure included in the present convention." In furtherance of 
that design, it was agreed that "each Signatory Power shall 
select not more than four persons, of recognized competence in 
questions of international law, enjoying the highest moral reputa- 
tion and disposed to accept the duties of arbitrators. The per- 
sons thus selected shall be enrolled as members of the court, upon 
a list which shall be communicated by the Bureau to all the 
Signatory Powers." In order to provide the Court with an admin- 
istrative organ, it was stipulated that " an International Bureau 
shall be established at The Hague, and shall serve as the record 
office for the Court. This Bureau shall be the medium of all 
communications relating to the Court. It shall have the custody 
of the archives and shall conduct all the administrative business." 
It was further provided that, " whenever the Signatory Powers 
wish to have recourse to the Permanent Court for the settlement 
of a difference that has arisen between them, the arbitrators select- 
ed to constitute the Tribunal which shall have jurisdiction to 
determine such differences, shall be chosen from the general list 
of members of the Court. If such Arbitral Tribunal be not con- 
stituted by special agreement of the parties, it shall be formed in 
the following manner: Each party shall name two arbitrators, 
and these together shall choose an umpire. If the votes shall be 
equal, the choice of the umpire shall be entrusted to a third 
Power, selected by the parties by common accord. If an agree- 
ment is not arrived at on this subject, each party shall select a 
different Power, and the choice of the umpire shall be made by 
the united action of the Powers thus selected. The Tribunal 
being thus constituted, the parties shall communicate to the 
Bureau their decision to have recourse to the Court, and the 
names of the arbitrators. The Tribunal of Arbitration shall meet 
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at the time fixed by the parties. The members of the Court, in 
the discharge of their duties, and outside of their own country, 
shall enjoy diplomatic privileges and immunities." It thus ap- 
pears that the members of the Permanent Court constitute a 
general staff of judges, under the protection of international law, 
out of which an arbitral tribunal may be constituted in each par- 
ticular case by any one of the methods indicated. As stated here- 
tofore, the Conference was careful to leave the resort to arbitra- 
tion purely voluntary, unless a kind of moral coercion was con- 
templated by the following provision of Article 27 : 

" The Signatory Powers consider it their duty in case a serious dispute 
threatens to break out between two or more of them, to remind these 
latter that the Permanent Court of Arbitration is open to them. Conse- 
quently, they declare that the fact of reminding the parties in contro- 
versy of the provisions of the present convention, and the advice given 
to them, in the higher interests of peace, to have recourse to the Perma- 
nent Court, can only be considered as an exercise of good offices." 

No invitations to attend the Peace Conference at The Hague 
were sent to the Holy See or the South African republics ; and no 
delegates came from Central and South American republics. The 
only American Powers present were the United States of America 
and Mexico. Mr. HoUs says : 

"No official explanation of the principle upon which invitations were 
issued or withheld was given, and any discussion of the causes which 
led to the exclusion of the South African republics, as well as the Holy 
See, would have to be based on surmises. The government of the United 
States regretted the absence of the delegates from the sister republics of 
Central and South America very sincerely. . . . The American commis- 
sioners at The Hague did not fail to remember that, with the exception 
of the Mexican delegates, they were the sole representatives of the 
Western Hemisphere, and in the entire course of the Conference, and espe- 
cially in the discussions in the ComitS d'Examen, careful efforts were 
made to safeguard the peculiar interests of Central and South America." 

TJnder such circumstances it is not strange that the delegates 
of the United States should have qualified their acceptance of 
Article 37 of the Arbitration Treaty, by the following Declara- 
tion: 

" Nothing contained in this convention shall be so construed as to re- 
quire the United States of America to depart from its traditional policy 
of not entering upon, interfering with, or entangling itself in the politi- 
cal questions or internal administration of any foreign state, nor shall 
anything contained in the said convention be so construed as to require 
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the relinquishment, by the United States of America, of its traditional 
attitude toward purely American questions." 

Thus was the Monroe Doctrine first officially communicated to 
the representatives of all the great Powers in such a way as clearly 
to indicate to them that, not even in the interest of universal 
peace, was this government willing to sacrifice any part of that 
system which rests upon the conviction that " our first and funda- 
mental maxim should be never to entangle ourselves in the broils 
of Europe; our second, never to sutler Europe to intermeddle 
with cis- Atlantic affairs. America, North and South, has a set of 
interests distinct from those of Europe, and peculiarly her own. 
She should, therefore, have a system of her own, separate and 
apart from that of Europe." In view of such principles and con- 
ditions it was manifestly necessary and proper that all of the 
American states. Northern, Central, and Southern, should meet 
together, and, after due deliberation, determine the final form in 
which they would accede, as a whole, to the humane scheme of 
peace and good-will embodied in The Hague Conventions. 

After President McKinley, in his message to Congress in 1899, 
declared it expedient that the several American Republics, con- 
stituting the International Union, should be invited, at an early 
date, to hold another conference, in the capital of one of the coun- 
tries that had not already enjoyed that honor, the Mexican Gov- 
ernment promptly accepted the suggestion, and officially invited 
the states composing the Union to attend a conference to be con- 
vened in the City of Mexico, on October 23d, 1901. President 
Roosevelt, in his message of the following December, said : 

" We view with lively interest and keen hopes of beneficial results, the 
proceedings of the Pan-American Conference, convoked at the invitation 
of Mexico, and now sitting at the Mexican Capital. The delegates of the 
United States are under the most liberal instructions to co-operate with 
their colleagues in all matters promising advantage to the great family 
of American commonwealths, as well in their relations among them- 
selves, as in their domestic advancement and in their intercourse with 
the world at large." 

Such were the conditions under which assembled, in the Pan- 
American Conference of 1901, the delegates of the United States 
of America, of the United States of Brazil, of the United States 
of Mexico, of the United States of Venezuela, and of the republics 
of Argentine, Bolivia, Chile, Colombia, Costa Rica, Equador, 
Guatemala, Hayti, Nicaragua, Paraguay, Peru, Salvador, and 
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Uruguay. The first serious diflSculty that arose in the body thus 
constituted grew out of an attempt, made by an influential and 
aggressive group, to force the adoption of a scheme of compulsory 
arbitration. But this danger was averted; and the Conference 
was saved from failure through a compromise, resulting in a 
general adhesion to The Hague Conventions. The abandonment 
thus secured of the attempt to establish compulsory arbitration 
in its wider form, did not, however, deter the delegates from 
making a subsequent effort to secure the compulsory plan, within 
a certain narrow sphere. In the original Eussian scheme sub- 
mitted at The Hague, it was proposed that : 

" Arbitration shall be obligatory in the following cases, so far as they 
do not affect the vital interests or the national honor of the contracting 
states : 

" I. In the case of differences or conflicts regarding pecuniary damages 
suffered by a state or its citizens, in consequence of illegal or negligent 
action on the part of any state or the citizens of the latter. 

" II. In the case of disagreements or conflicts regarding the interpreta- 
tion or application of treaties or conventions upon the following subjects: 

" ( 1 ) Treaties concerning postal or telegraphic service and railways, 
as well as those having for their object the protection of submarine tele- 
graphic cables; rules concerning the means of preventing collisions on 
the high seas; conventions concerning the navigation of international 
rivers and interoceanic canals. 

"(2) Conventions concerning the protection of literary and artistic 
property, as well as industrial and proprietary rights (patents, trade- 
marks, and commercial names) ; conventions regarding monetary affairs, 
weights, and measures; conventions regarding sanitary affairs and vet- 
erinary precautions and measures against the phylloxera. 

"(3) Conventions regarding inheritances, extradition, and mutual 
judicial assistance. 

"(4) Boundary conventions or treaties, so far as they concern purely 
technical, and not political, questions." 

After objection had been made to a part of this Russian scheme 
by the delegates of the United States, it was rejected as a whole 
upon a motion made by a delegate of the German Empire. The 
battle thus lost at The Hague in favor of compulsory arbitration, 
even when limited to the settlement of rights purely legal, as con- 
tradistinguished from such as are political, was revived in the 
Pan-American Conference in the proposal there made for the 
establishment of an international court of claims. The committee 
introducing the project said: 

" The difficulties at present existing, in the opposition of some of the 
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delegations to the conference in the way of negotiation of a general treaty 
of compulsory arbitration, do not exist in the case of the subject matter 
of this proposed convention. The questions enumerated in Article I. are 
independent of those political and social issues which arouse the pas- 
sions of nations, or which are connected directly with their vital inter- 
ests. Moreover, these questions are, as a rule, merely of a legal charac- 
ter. It is now proposed to submit such cases to The Hague tribunal in 
accordance with the tendencies of which this assembly has given such 
unanimous evidence." 

Under the terms of Article I. it is provided that: 
" The high contracting parties agree to submit to arbitration all 
claims for pecuniary loss or damage which may be presented by their 
respective citizens and which, in accordance with international law, can 
be submitted through diplomatic channels and cannot amicably be ad- 
justed through such channels, provided such claims exceed the sum of 
ten thousand dollars in gold; and provided, further, that such claimants 
shall not have voluntarily served or aided, subsequently to the ratifica- 
tion of this protoool, the enemies of the government against which the 
claim is presented." 

Thus, at last, a beginning has been made, by a considerable 
group of nations, in their effort to establish compulsory arbitra- 
tion in reference to the settlement of a certain class of legal claims 
which should be adjudicated between states as between indi- 
viduals. If the experiment is successful, as it no doubt will be, 
the compulsory jurisdiction of The Hague tribunal will, let it be 
hoped, gradually widen, until everything is embraced within it, 
except such controversies of a political character as " affect vital 
interests or the national honor of the contracting states." The 
Mexican Minister of Foreign Affairs, Seiior Mariscal, was there- 
fore justified in declaring at the close of the Pan-American Con- 
ference, that it had ended in triumph ; and that, as he said : 

" That triumph is undoubtedly the unanimous agreement of all the del- 
egations, in spite of their apparently radical divergence as to the applica- 
tion of that great principle, to submit for settlement to the permanent 
arbitration court of The Hague all controversies that may arise among 
the governments of America due to the claims of private individuals for 
indemnities and damages. As those claims, at least in America, and in 
cases where powerful nations are involved, are without question the most 
frequent source of international controversies, the importance of this 
achievement cannot be doubted. When the convention in question once 
comes into force, those complaints and claims which most inflame the 
minds of statesmen and embitter international relations will be settled 
peacefully, in the manner dictated by equity and the highest considera- 
tions of expediency." Hannis Tatloe. 



